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BBEJAEHUE

Ha cerogusimianii 1eHb B cuily CT. S [ pakAaHCKOTO ITPOLECCYATIBHOIO KOAEKCa
Pecniyonuku bemapycsr (manee — I'TIK) [2] B kauecTBe OCHOBOIONIAraromen 3aaadu
IpaXXJaHCKOTO  TPOLECCYalbHOTO  3aKOHOJATENIbCTBA  BBICTYNAET OOecreueHue
CBOEBPEMEHHOTO U MPaBUIILHOTO PACCMOTPEHHSI M pa3pEIICHUs CyIaMH TPakTaHCKUX
JIeJ, MCTIONHEHUs CyIEeOHBIX TOCTAaHOBJIICHMM W HHBIX aKTOB, KOTOPBIC MOIJIEKAT
UCIIOJTHCHHUIO, 3aIlliTa TIPaB M OXPaHSCMBIX 3aKOHOJATSIIHCTBOM MHTEPECOB I'paKIaH
U OPUANYECKUX JUIl. J[7s WCHOMHEHUWsS CTOAmUX Tepea CyldoM 3alad HYKHO
YCTAaHOBUTh T€ IOpUAMYECKHE (aKTbl, C KOTOPHIMU 3aKOHOJATENb CBS3bIBACT
BO3HUKHOBCHHE, HW3MCHEHHE JHOO MPEKpAIlCHHE IPABOOTHOIICHHUH, IO ITOBOMY
KOTOpBIX c(opmupoBancs crop JubO MpU3HAHHE KOTOPBIX Heobxomumo. JlaHHOM
HEeIM CIyXaT CcyaeOHble JI0Ka3aTeabCTBA, KOTOPbIE BKIIOYAIOT B ce0s, Kak
00BSICHEHUST CTOPOH, TaK ¥ CBUICTEIIHCKUE TTOKA3AHMS.

OOBbsICHEHHSI CTOPOH U CBUJCTEIbCKUE TOKa3aHUs SIBISIOTCS OJHUMH U3
KITFOYCBBIX  JIOKA3aTeIbCTB B TPAXJTAHCKOM  CYIOMPOHU3BOACTBE,  KOTOPHIC
CrocoOCTBYIOT HamOoJee IOJIHOMY M BCECTOPOHHEMY YCTAHOBJICHHUIO WCTHHBI.
Opnnaxo, B I'TIK 3akoHonmaTenem nepeurciaeHbl J0Ka3aTelbCTBa, HO HE pACKpPhIBAETCSA
uX npupoaa u cnenudura. B cBsI3u ¢ 3TUM, B TIPAaBOBOW TOKTPUHE W Ha MPAKTUKE
(bopMUPYIOTCS pa3HbIE TOUKH 3PCHHUSI.

TakuM 00pa3oM, MOXKHO CJeJaTh YTBEPKICHHWE O TOM, YTO TeMa KypCOBOTO
WCCJICIOBAHUS SIBIISICTCS aKTyaJIbHOW Ha CETOMHSIIHUI JCHb, a 3HAYHT, TPeOyeT, KaK
TEOPETUYECKOTO, TAK U MPAKTUUYECKOTO N3YUCHHUSI.

[IpenmeToM KypcoOBOW paOOTHI SIBISIOTCS HOPMATHBHBIC IPABOBBIC aKTHI,
KOTOpbIE  PETIaMEHTHUPYIOT  TpOIeCCyalbHbIE  OCOOCHHOCTH  TIOJMYYCHUS,
UCCJICIOBAaHUSI U OLEHKH OOBSICHEHUN CTOPOH M CBUJETEIBCKUX MOKA3aHUM IO
TPOKIAHCKAM JIeJaM, a TakKe HaydHas JUTeparypa IO TeME HWCCICIOBAaHUS W

IIPAaBONPUMEHUTEBHAS ITPAKTUKA.



OOBEKTOM KypCOBOM PabOTHI SBISIOTCS OOIIECTBEHHBIE OTHOIIICHHS, KOTOPBIC
CKJIaJIbIBAIOTCSL B Cc(hepe MOJIydeHHUs, UCCIEAOBAHUS U OLIEHKH OOBSICHEHUI CTOPOH U
CBUJICTEIHCKUX TTOKA3aHU 110 TPAKTAHCKUAM JIEIIaM.

Ilens KypcoBoif paOOTBl COCTOMT B MOJTHOM M BCECTOPOHHEM HCCIIEIOBAHUU
MPOIECCyaIbHON CIeUU(PUKN TOJYUYEHHUS, HCCIICIOBAHUS U OLECHKU OObSICHEHUI
CTOPOH M CBHJIETEILCKUX MOKA3aHUH MO TPaXKJAaHCKUM JIeJIaM.

JI1st TOCTHXKEHMS 11eJT KYpCOBOM pabOThl, CTABWIIMCH U PEIIAIUCH CJICTYIOIINE
3a1auu:

1. PackpbIThl TeOopeTHyeckne acnekThl OOBSICHEHWH CTOPOH M MOKa3aHUU
CBUJIETEJICH, KaK CPEJCTB JOKA3bIBAaHUS B IPAXJaHCKOM IIPOIIECCE;

2. OxapakTepr30BaH MOPSAOK MPETOCTABICHUS HCCICAOBAHUS U OIEHKH
00BSICHEHU CTOPOH M CBUICTENIbCKUX MOKAa3aHUH MO IPaKJaHCKUM JIeIaM.

Teopernueckyro 0a3y HCCIEHOBAHHMS COCTABWIA Y4e€OHbIE NOCOOHUS, TPYIbI
OTE€YECTBEHHBIX U 3apyOeKHBIX YUYEHBIX-IIPABOBENOB MO MPOOIeMaTUKe MOTyUEHUs,
WCCIIEIOBAaHUS M OIICHKH OOBSCHEHUN CTOPOH M CBHUJIECTEIIBCKUX IMOKAa3aHUM TI0
TPOKIAHCKAM JeJlaM, 3aKOHOJATeNbHBIE aKThl, CTaThbH, OMNYOJMKOBAaHHBIE B
NEPUOANYECKON JTUTEPAType, HEKTPOHHBIE PECYPCHI.

Baxneimmmu MEeTOJIaMU UCCIe0BaHUs B pabote  SBISIOTCS
(dhopMaTbHO-FOPUINYECKUI METO, METO/I CPAaBHEHUS, aHATIN3a U CUHTE3a.

Crpykrypa U 00beM KypcOBOMl pabOThl OOYCIIOBJEHBI IIE€JIbI0 M 3ajauaMu
uccnegoBanusa. KypcoBasi paboTa cOCTOMT W3 BBEICHMS, ABYX IVIaB, 3aKJIIOUCHMUS,

CIIMCKa HMCIIOJIb30BAHHBIX HCTOYHHUKOB.



IJTTABA 1
OBbSICHEHUS CTOPOH U ITIOKA3AHUSA CBUJETEJEN, KAK
CPEJACTBA JOKA3BIBAHMS B I'PA’KJAHCKOM IMTPOLHECCE

1.1 TIlonaTHe ¥ CYIIHOCTHL OOBSICHEHHMH CTOPOH, KaK CpeICTBa

AOKA3bIBAHHUA B IPAKIAHCKOM IIpoLecce

CTOpoHBI BBICTYNAOT B KayeCTBE ILEHTPAJIBHBIX, KIIOYEBBIX  CYOBEKTOB
Ipa)/1aHCKOT0 Mpolecca, MEKIY KOTOPbIMU M (OopMHUpYyeTCs TpakJaHCKui crop. B
cuny ct. 60 I'TIK B kauecTBE CTOPOH B JIeJIax UCKOBOTO TPOU3BOACTBA BBHICTYIIAOT:

- ucrenr — oOnajaeT MOpaBOM Ha oOpalieHue 3a CyleOHOM 3alluToM,
dbopMynupyeT COOCTBEHHYIO IMPOIIECCYaJbHYIO MO3UIMI0 B HCKOBOM 3asBIICHUU.
JIuo, B mHTEpEecax KOTOPOro B MPEIyCMOTPEHHBIX 3aKOHOAATEIbCTBOM CUTYAILMSIX
7IeJI0 BO30YK1aeTCsl MPOKYPOPOM, TOCYITapCTBEHHBIM OPTaHOM, IOPUANYECKUM JTUIIOM
aM00 TrpakJIaHWMHOM, M3BELIAETCS CYIOM O CQOpMHUpOBABIIEMCS NIpolecce Hu
IPUHUMAET YYaCTHE B HEM B POJIM UCTIIA;

- OTBETYMK — O0ONaJaeT MpaBOM Ha 3alllUTy NMPOTUB MPEAbSBIECHHOTO B
OTHOLIEHUH Hero ucka. OH uMeeT npaBo GOpMYyIUPOBATH COOCTBEHHYIO MO3UIIMIO B
BO3PAKEHUSIX MMPOTUB UCKA WIIN IPEIBSIBIATH BCTPEUHBIN UCK.

NMeHHO wucTell M OTBETUMK MPENOCTaBISIOT TaKO€ JOKa3aTelbCTBO, Kak
00BSICHEHUE CTOPOH.

B cr. 183 TITIK 3akpemieHO, YTO «CTOPOHbI W HWHbBIE IOPUIUYECKHU
3aMHTEPECOBAHHBIE B HCXO/E JeJia JIMIA COOOIIAIOT Cyly CBEACHHUS O MpEAMETe
JIOKa3bIBaHUA, O KaXJOM U3 (PAKTOB, KOTOpPbIE BXOIAT B MPEAMET JOKA3bIBAHUS, O
JI0Ka3aTebCTBAX, IOCPEJACTBOM  KOTOPBIX  BO3MOXHO  MOATBEPAUTH  JUOO
ONPOBEPTHYTH CYIIECTBOBaHUE JAAHHBIX (haKTOB». OIHAKO, ATO HE SBISETCS MPAMOU
TPAKTOBKOM TepMHUHa «OOBSICHEHHSI CTOPOH». MOXHO c/enaTh YTBEPKIACHHUE O TOM,
YTO OOBSCHEHHUS CTOPOH — ATO CBEACHHUS O MpeIMeTe JOKa3bIBaHUS, O KaXIOM U3

q)aKTOB, KOTOPBIC BXOJAT B IPEAMCET JOKA3bIBAHWA, O IOKA3aTCIILCTBAX, ITIOCPEACTBOM



KOTOPBIX BO3MOXKHO TIIOATBEPAUTH JINOO ONPOBEPrHYTH CYIECTBOBAHHE JAHHBIX
(bakToB.

Ho, nns BbISABIEGHHS CYIIHOCTH HCCJIEIyeMOro TEpPMHHAa HEOOXOAMMO
0o0paTuThCsl K MPAaBOBOW JOKTPUHE, HO B MOCJIEIHEN HE UMEETCS €QUHCTBA MHEHUMN
OTHOCUTEJIBHO TPAKTOBKH MCCIIEyEMOIO TEPMHHA.

M.O. PymsiHIIeBa OTMEUAET, YTO: «OOBSICHEHUSI CTOPOH BBICTYIAIOT B KaUeCTBE
CBEJCHUH, KOTOpbIE COOOIIAIOTCS HMCTLHOM M OTBETYUKOM, CYAYy OTHOCHUTEIBHO
UHTepecyomux ero gaxtosy» [12].

J.B. MyxrapoBa MNOJYEPKHUBAET, YTO: «OOBACHEHUS CTOPOH SBISIOTCS
COOOIIEHMEM HCTIIa M OTBETYMKA 00 H3BECTHBIX UM (PaKTax, KOTOphIE OOIanaroT
3HAYEHUEM I IPABUIIBHOTO U CBOEBPEMEHHOIO pa3pelIeHUE I'Pa)KIaHCKOTO Jeay
[8].

M.K. TpeylHHKOB YTBEPKAAET, YTO: «OOBSICHEHUSI CTOPOH SBJISIOTCA NEPBBIM
CpeIICTBOM JoKa3bIBaHUs, kKoTopoe yka3zaHo B [ TIK. OObsScHEHHS CTOPOH OTHOCSTCA
K paspsally JHMYHBIX JI0Ka3aTelbCTB, HO CPEIM HHBIX JIMYHBIX JI0KA3aTEIbCTB, K
KOTOPBIM OTHOCATCSI TaK € CBUACTEIIbCKUE NOKAa3aHWUsS M 3aKIIOUEHHS SKCIEpTa,
UMEIOT OJIHY CYILECTBEHHYIO CIEUU(PUKY — 3TO JOKA3aTEIbCTBO BCETAA UCXOIUT OT
HEMOCPEJICTBEHHOIO YYaCTHUKA MaTepUalbHBIX MPABOOTHOIICHHM, KOTOpPBI MMeEEeT
HE TOJIBKO MPOLECCYAbHYI0, HO M1 MaT€pPUAIIbHO — IPABOBYIO 3aMHTEPECOBAHHOCTD B
UCXOJIE JIeNia, YTO O0yCIaBIMBaeT ceuUKy UCCIEAOBAHUS M OLICHKHM OTMEUYEHHOU
Pa3HOBUIHOCTH J0Ka3aTreabCcTBy [15, c. 59].

K.C. KOnenbcoH oTmeuaert, 4To: «0OBbSICHEHUS] CTOPOH BBICTYHAIOT B Kau€CTBE
aKTyaJIbHOTO CpPEJICTBAa OMNpENEJIeHUsT HMCTUHHOCTU (PAKTOB, KOTOpbIE O0JIaJatoT
3HaYEHHEM JJIsl TPaXKIAHCKOTO Jeia, T.K. BBICTYMAIOT B KauecTBe Oosee MOJHBIX
UCTOYHUKOB HH(popManuu O (akrax CIOPHOIO IPABOOTHOLUEHUS, U OHM HE
yTPAaYMBAIOT 3HAYEHUS JOKa3aTelbcTBA OT TOro, 4TO 00namarT COOCTBEHHOU
crienndukoit B chepe ucciuenoBanus U orneHkn». [lo yOekaeHnio aBTopa: «BCE Ke
OHM HE 00JaJar0T CaMOCTOSITENIbHBIM J0KA3aTeIbCTBEHHbIM 3HAYEHUEM, T.K. OHU B
00s13aT€TbHOM TOPSIIKE JOJDKHBI TOATBEPKIAThCS CTOPOHAMM CCBUIKOM Ha WHbBIE

A0Ka3aTCJIbCTBA, KOTOPLIC Y6G}K,ZIaI-OT B IIPAaBUJIBHOCTHU JAHHOI'O YTBCPIKIACHUS [19, C.
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73]. CamocTosTeNnbHOE J10KA3aTEIbCTBEHHOE 3HAYEHUE aBTOP MPHU3HABAT TOJIBKO
JUIIb 32 YTBEPXKJACHHSIMH CTOPOH B (OpMe MpU3HAHHMS HMH (aKTa CIIOPHOTO
IPABOOTHOIIICHHUS.

Takum 00pazoMm, Ha OCHOBE CHUCTEMATH3AlMHM BBINICOTMEYEHHBIX TPAKTOBOK
OTIPEJICIICHNS] «OOBSCHCHHUSI CTOPOH», KOTOPBIE OBITYIOT B MPaBOBOM JIOKTPUHE,
MO>KHO BBISIBUTH MTPU3HAKH, KOTOPBIE XapaKTEPU3YIOT UX CYIIHOCTb:

- OOBSICHEHUS CTOPOH SIBJISIFOTCS CaMbIM PacHpOCTPAHEHHBIM CPEJICTBOM
JOKa3bIBaHUsA. B OTIIMUMU OT APYTHUX CPEACTB JOKA3BIBAHUS, KOTOPHIE MOTYT OBITh
a100 He OBITh B IPaKJIAHCKOM MPOU3BOJICTBE, OHM MPUMEHSIIOTCS BCET/a, B paMKax
KaXJI0T0 TPaKJaHCKOTO JIeTa;

- 00BSICHEHUSI CTOPOH BKJIIOYAIOT B C€0s NMEPBOHAYAIBHYIO MH(GOPMAIIUIO
[0 paccMaTpUBAEMOMY TPAKJAHCKOMY Jely, T.K. O CaMOM IPaBOBOM KOH(IUKTE U
ero COACpXaHUM CyIbs Y3HAeT, B MEPBYIO OYepeab, OT CTOPOH €Ile 0 HaJaia
BEJICHUSI CylIeOHOTO pa30HMpaTebCTBA, U3 MCKOBOTO 3asiBICHHS, OMPOCOB UCTIA U
OTBETYHKA B MPOIIECCE MOATOTOBKH Jiejia K CyIeOHOMY pa30oupaTenbCTBy U T.11.;

- OOBSICHEHUSI CTOPOH  SIBIISICTCS ~ OCHOBOIIOJATAIOIIMM ~ HMCTOYHUKOM
uH(OpPMALIMK [0 TPaXIAHCKOMY Jely, T.€. €CIU HHbIE CPEACTBAa JIOKAa3bIBAHUS
PACKpBIBAIOT OTICIbHBIC (DAKTBI, MOMEHTBHI pa3OMpPaeMOro TpaKJAaHCKOTO Jela, TO
y4acTHHUKA Pa3periaeMoro Cropa 3Har0T HAMHOTO OOJIbIIE, T.K. TOJIBKO OHHU 3HAIOT BCE
(aKThbl, KOTOPbIC UMCIOT 3HAYCHHE IS TPAXKTAHCKOTO JICIIa;

- OOBSICHEHUSI CTOPOH SIBIISICTCSI TaKUM CPEICTBOM JOKAa3bIBAHUS, T/E
0osiee BEpOSTHBIMU SIBIISIFOTCS] TAKKE TMTPUEMBI, KAK UCKAKEHUE, YMOJIYaHUSI B3aUMHBIX
OTHOIICHUH yYaCTHUKOB TPaKITAHCKOTO Jela M JaXKe JIOKb. B CBS3M C 3TUM, OHHU
IIPOBEPSIOTCS M OLIEHUBAIOTCSI HAanOO0JIee TIIATEIbHO.

[To HameMy MHEHHMIO, JUIsl YCTpaHEHHs Mpo0esa B BUIE OTCYTCTBUS TPAKTOBKHU
omnpeneneHust «oObsicHeHus: ctopon» cT. 286 I'TIK HeoOXxomumo JOMOJHUTH
CIIEIyIONTUM COJIEP)KaHUEM: «OOBSICHEHUSI CTOPOH U TPETHUX JIUIl 00 U3BECTHHIX UM
OOCTOSATENhCTBAX, HMMEIOMIMX 3HAYCHHWE [UIsl TPAaBHIBHOTO PACCMOTPEHHS Jera,
MOJJICKAT TPOBEPKE M OIEHKE HapsAIy C JAPYTUMH JoKa3aTenbcTBamMmu». JlaHHOE

IMOJIOKCHHUC, II0 HAIICMY Y6G}K,ZICHI/IIO, BBIPpAKACT CYIMHOCTH 0OBsICHCHHI CTOpPOH —
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3TO W3BECTHBIE MM OOCTOSATEIHCTBA, KOTOPHIE MMEIOT 3HAYCHHE /I MPAaBHILHOTO
paccMOTpEHHUS JIea.

B mpaBoBoil NMOKTpHHE MO TPaKIaHCKOMY TMPOIECCY OOBSICHEHUS CTOPOH
nenarcst Ha yetsipe Buaa [20, c. 74]:

- YTBEPKIAECHUS - BKJIIOYAOT B ce0s wuHpopMauu o0 (¢akrax,
CYIIECTBOBAHHE KOTOPBIX JOKa3bIBAETCA HEMOCPEACTBEHHO JHUIOM, KOTOPOE
yTBEPKIAET TO JHUOO Jpyroe MoJIoKeHHe. ITo 0oJiee pacHpOCTPaHEHHBIM BHI
O0BACHEHUHM, T.K. BBICTYIUICHUS JIMYHO 3aMHTEPECOBAHHOTO JIMIlA, KaK IPaBUIIO,
(haKTUYECKH MOJHOCTBIO COCTOSIT U3 yTBepxkAeHU. [1o 3Tol nmpuynHe B ciiyvae, eciiu
CTOpOHA, KoTOopasi o0si3aHa JI0Ka3bIBaTh COOCTBEHHBIE YTBEPKICHHUS, YICPKUBACT
HaxOAsAIIMECs y Hee J0Ka3aTelbCTBa W HE MPEAOCTaBIsE€T UX CYyAY, TO Cyll UMEET
paBo 000CHOBATH COOCTBEHHBIE BHIBO/IbI OOBSICHEHUSM UHOM CTOPOHBIL;

- NpPU3HAHUE — BBICTYIAET B KAaYECTBE TAKOTO OOBACHEHUS, IJI€ UMEIOTCS
cBeZieHUsT O (pakTax, CyIIECTBOBAaHME KOTOPHIX 00s3aHA JI0Ka3bIBaTh MHAs CTOPOHA.
CropoHa MMeeT MpaBO MpU3HABATh BCE (PaKThl OCHOBAHUS MCKa JIMOO BO3PAKCHUS
OpPOTUB HEro (SIBISIETCS TMOJHBIM TMPU3HAHUEM) WJIU OTAEIbHBIE M3 OTMEUEHHBIX
dbakToB (sBISETCA YACTUYHBIM TNpu3HaHueM). Jlomyckaercs ¥ TpU3HAHUE C
OTOBOPKOMH, KOTOpast AHHYJIUPYET CIEJAHHOE MPU3HAHUE (sBIsIETCS
KBTU(PUITUPOBAHHBIM Tpu3HaHueM). K mpumepy, ucTer neiCTBUTENIBHO MepeaaBall
HCKOMYIO CYMMY JICHEKHBIX CPEJICTB, OJIHAKO 3a MpejieslaMi HCKOBOM JIaBHOCTH.

HyxHo 3amMeTuthb, 4TO TMpPU3HAHUE CTOPOHON (PAKTOB, HA KOTOPBIX JApyTas
CTOPOHA OCHOBBIBAET CBOM TPEOOBaHUSA WM BO3PAXKEHMs, IUIS Cyla HE SIBISETCS
oOsi3arenbHbIM.  Takum  oOpa3oMm, 3aKOHOJATENIb  MCKJIIOYAaeT  aOCOIIOTHYIO
oecciopHOCTh (hakTa, KOTOPBIA MPU3HAH CTOpOHOUM. HapaBHe ¢ 3TUM, Cya MOXET
CUMTATh MPU3HAHHBIA (PAKT yCTAHOBJIEHHBIM, €CIIM Y HETO HET COMHEHUN B TOM, YTO
MPU3HAHUE COOTBETCTBYET OOCTOSTEILCTBAM JIETIa.

st aTOro cym B 00s3aTeNbHOM TOPSIKE JOJDKEH OCOOBIM OMpeelIeHUEM
NPUHATHh NpU3HaHUE (pakTa TUOO0 OTKa3aTh B €ro npusHaHuu. [lo 3TOW mpu4MHE aKT
NPU3HAHUS 3aHOCUTCS B TIPOTOKON CyIAeOHOTO 3acefaHusi W IOJIHCHIBAETCS

CTOpPOHOM, KoTopas mpu3Haia ¢akt. B ciyuae, eciu nmpuszHaHue ObLIO M3JIOKEHO B
8



NUCHbMEHHOM BHJIE (3asIBIIEHHMH), TO OHO MOMJIEKHUT MPHOOIICHHUIO K Jeny. Buabl
IIPU3HAHUM:

1) cyaeOHOe MpU3HAHUE, T.€. MPU3HAHUE, KOTOPOE CAENaHO Mepes] CyJIOM B
npoliecce cyaeOHOro pa3ouparenbCcTBa Jena, B pe3ysibTaTe Yero OHO He HYK/IaeTcs B
NOJTBEP>KICHUH MTOCPEACTBOM JOMOIHUTENbHBIX JI0KA3aTEIbCTB;

2)  BHecyneOHOe NpHU3HaHUE, T.€. NMPU3HAHUE, KOTOPOE CIENIaHO BHE Cyla,
UCIOJTHSAIOIIEE TOJILKO JIUIIb POJIb J10KA3aTeIbCTBEHHOIO (haKTa.

- BO3pPAXEHHE - BBICTYNAET B KAY€CTBE MOTUBHPOBAHHOIO HETIPU3HAHUS
MO3UIIMA WHOW CTOpOHBI. Bo3paxkeHHME Kak CaMOCTOATENbHBIM BUJ OOBSCHEHUU
CTOpOH (OPMHUPYETCSI B CBA3U C MNPUBEACHUEM HOBBIX (DAKTUUECKUX CBEJICHUM,
KOTOPBIE OMPOBEPTarOT JOBOJbI HHOIO YYaCTHHKA CIIOPa;

- OTpUIIAHHE — BBICTYNIAaeT B KauyeCTBE CaMOCTOATEIBLHOTO crocoda
CyneOHOM 3amMThl (BHJ JO0KAa3aTeIbCTBEHHBIX CBEIECHUI), MPU KOTOPOM CTOPOHA
corallaeTrcs C TNO3UIMEeH HMHOW CTOpOHBI 0O€3 TNPUBENCHHUS Kakoro — JuoOO0
JI0Ka3aTeNbCTBa.

B rpaxmaHcKkoM CyAONpOM3BOACTBE OOBSICHEHUS CTOPOH BBICTYNAKOT B
KaueCTBE aKTyaJbHOTO CPEJCTBA MO3HAHMS OOCTOSTENBCTB TPAXKIAHCKOTO JENa, U3
—3a Yero nepeji CyAbei BCTAlOT CIEIYIOUIUE 3aJauu:

- U3BECTUTh CTOPOHY M TPETBUX JIML O BPEMEHU U MECTE PacCMOTPEHUS
Jena, JUIsi TOro 4YTo Obl 3aMHTEPECOBAHHOE JIMIIO0 MPUCYTCTBOBAJIO B MpOIECCE
pa30uparensCTBa Jeia U JaBajo COOCTBEHHBIC OOBSICHCHMUS;

- IPOBEPUTH JOCTOBEPHOCTh OOBSICHEHHI CTOPOH APYTMMH CPEICTBAMHU
JIOKa3bIBaHUs, B MPOTUBHON CUTyallud OOBSICHEHUS SIBISIOTCS TOJOCIOBHBIMH [1, C.

651.

1.2 TlonsitTve M CYIIHOCTH IOKAa3aHMH CBHIeTeJIell, KaK CpeacrBa

AOKa3bIBAHMA B IPAXKIAHCKOM IIpoLecce

B kauectBe HEe MeHee AKTYAJIbHOI'O AOKAa3aTCJIbCTBA 110 I'PaX/[aHCKOMY JICITY,

HapaBHC C 0OBSICHEHUSIMU CTOPOH, ABJIANOTCS ITOKA3aHHWA CBHHCTGHeﬁ. B Cuiy CT. 91
9



I'TIK B xauecTBe CBUIETEINS BHICTYIAET JIUIIO, KOTOPOMY MOTYT OBITh U3BECTHBI KaKUE
— 1100 cBeeHUs1 00 0OCTOSITEILCTBAX, KOTOPhIE UMEIOT 3HAYEHHUE JIJIs Jea.

CBugeTenbCcKue TMOKa3aHUsi — YHHUBEPCAJIbHOE CPEACTBO JIOKA3bIBAHUS,
UCIIOJIb3YyEeMOE TIPU PACCMOTPEHUM JIOOBIX KaTeropui Jeda i yCTaHOBJIEHUS
pa3HooOpa3Hbix (hakToB. B TO ke BpemMs MO OTACIbHBIM KaTeropusMm Jei
CBUJIETEIHCKUE TIOKa3aHUS IPUMEHSIOTCS PEIIKO. DTO OOBACHSETCS, BO-TIEPBBIX, TEM,
YTO B COOTBETCTBHM C HOPMaMM T'PaXJAHCKOTO IpaBa IOYTH BCE HOPUAUYCCKU
3HAUYUMBbIC OOCTOATENIbCTBA T'PAXKIAHCKOTO 000pOTa, KU3HU U JEATEIbHOCTH JIOEH
JOJKHBI  OBITh 3aKPEIUIEHbl TMUCBMEHHO. BO-BTOpBIX, CYIECTBYET HEKOTOPOE
HEJIOBEpHUE K TMOKa3aHUsIM CBUJETENEH, COMHEHUE B MPABIUBOCTU COOOIIAEMbIX UMHU
CBEJICHUH, OCHOBAaHHBIE HA BO3MOXHOW (PaKTUYECKOM 3aMHTEPECOBAHHOCTH.
B-Tperbux, BIMSET NpPaBUIO AOIYCTUMOCTH JI0KA3aTENbCTB, YCTaHABIMBAIOLIEE
OTPAHUYEHHUS B UCTIOJIb30BAHUU CBUJICTEIILCKUX MOKa3aHuii 1, c. 68].

B neiicTByromeM 3aKOHOJIATEIbCTBE TAaKKE€ HE PACKPBIBAETCS TPAKTOBKA
OTIPENICNICHUs] «CBUJICTEIIbCKUE TIOKa3aHUs», B CBS3M, C 4Ye€M HaM HEOOXOAUMO
00paTUThCS TAaKXEe K NPaBOBOM JOKTpuHE. B mocnemHeil, uccieayemblii BOIpoc,
ABIISIETCSL JUCKYCCHOHHBIM.

J.W. KpbIMCKUIl yTBEp)KAAeT, YTO: «CBUACTEIHCKUE IOKa3aHUS SBISIOTCS
COOOIICHNEM IOPUANYECKH HE 3aMHTEPECOBAHHBIX B HMCXOZE Jena JuIl O (akTax,
KOTOPBIE COCTaBJISIOT MPEIMET JOKa3bIBaHHUS, a TaK e JIPYTruX OOCTOATENIbCTBAX,
KOTOpbIE MMEIOT 3HAYEHUE Ji MPaBWIBHOTO pa3pelieHus Jeia, MOJTyYEeHHbIC B
OTIPEJICIICHHON 3aKOHOIaTEILCTBOM IpoIieccyalibHOM dhopmey [7].

E.C. ®arHeBa oOTMEYacT, 4YTO: «CBHJCTCIHLCKHE IIOKA3aHHUS SBIISIOTCS
uH(pOpMaIHe, KoTopasi BEIpaKeHa B YCTHOM OTBETE CBUJAETENA, 00 00CTOSTENHCTBAX,
KOTOPBIE UMEIOT 3HAYEHUE ISl PACCMOTPEHUS U pa3pelieHus rpaxaaHckoro aena. He
BBICTYTIAET B KAUECTBE JI0Ka3aTeabCcTBa HHGOpMAIs, KOTOpas COO00IeHa CBUIETEIEM
B Clly4ae, €CJIi OH HE MOXET yKa3aTh MCTOUYHUK COOCTBEHHOU OCBEIOMIICHHOCTH
[17].

H.B. IlanTeneeBa oTMEYaET, YTO: «IIOKA3aHMS CBUJIETES SBIIIETCS 0000IIIeHHE

JIMOOM H3BCCTHBIX CMY CBGI[GHI/If/’I 0 Q)aKTax, KOTOPBIC IMOMAJICKAT YCTAHOBJICHHUIO II0
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IPOKJAHCKOMY  JIely,  CACJIaHHOE€ B YCTAHOBJIEHHOM  IIPOLIECCYaJbHOM
3aKOHOMAATENIbCTBE nopsiake» [10].

Takum oOpa3oM, CBHIETENbCKHE TMOKa3aHUA OOMANalOT  CIEAYIOLIUMU
CBOWCTBaMU:

I. CBuaerensckue MIOKa3aHUs MIPEAOCTABIISIOTCS IOpUINYECKU
HE3aMHTEPECOBAHHBIM B MCXOZE JeJla JIMLIOM, KOTOPOE NPHUBIECYEHO B Ka4ECTBE
CBUJIETENSI B YCTAHOBJIEHHOM IMPOIECCYATIbHOM TOPSIKE;

2. CBueTenbCKIE MOKa3aHUS BRIPAKAIOTCS B YCTHOU (hopMme;

3. CBunerenbckue NIOKa3aHHUs SBIIIFOTCS uHdopmarmei 00
00CTOSITENIbCTBAX, KOTOPbIE HMEIOT 3HAYEHHE MJIsi PACCMOTPEHHUS W pa3pelieHust
IPa’KJAHCKOTO Jena.

OcCHOBHBIE Pa3HOBUIHOCTH ITOKA3aHUM CBUACTEIICH:

- CBeIeHUS — HWH(MOpPMALMs — OTPAXKAIOTCS COOOIIEHHEM CBUIETEIEM
uHpopMaIK o QakTax, KOTOpble UMEIOT 3HAUE€HUE Ul TpakJaHCKoro nena. JlaHHas
Pa3HOBHUJIHOCTh TOKa3aHUM OCHOBBIBAETCS HAa JIMYHOM BOCIIPHUSITUU CBUJIETEIIEM
0OCTOSITENILCTB JI€IAa;

- CBEICHUS — CYXKIEHUS — OCHOBBIBAIOTCSA HA MWCIOJIb30BaHUN B
OTHOLIEHUH (PaKTHUECKUX OOCTOATENBCTB JieJla 3aKOHOB (OpPManbHOU JIOTUKH U
BBICTPOCHHMSI Ha MX 0a3e yMO3aKIIOUEHHUH, KOTOpHIE TIO3BOJISIIOT pPEaIn30BaTh
cyneOHOM mo3HaHue. [IpuMeHeHHe B TOKa3aHUSX CBUJIETENEH  CyXKIEHUU
HEMOCPEJICTBEHHBIM 00pa3oM COINpPSKEHO C IIHPOKUM pACHpPOCTPAHEHHEM B
CBUJICTEIBCKUX MOKA3aHUAX CBEICHUN — XapaKTEPUCTHUK OTHOCUTEIIBHO YYACTHHKOB
npouecca. CBUAETENb MOXET JaTh IOKa3aHUs 00 o00pasze >KU3HEACSTEIbHOCTH,
NOBEICHUM, 3aHATUM KaXJIOH CTOPOHBI, JINYHOCTU HWHBIX CBHUAETENEH, 00
B3aMMOOTHOIICHHUSX MEXJIy CTOPOHAMU M CBUACTEISMH, SKCIIEPTOM U WHBIMH
y4YacTHHKaMu IIpoliecca W T.OI., YTO CIHOCOOCTBYET Cydy B OCYIIECTBICHHH
IPaBUJIBHOM OLIEHKU OOCTOSATENBCTB IPAXKIAHCKOIO JIea;

- NOKa3aHMs CBEAYILIEro CBUIETENSI — OObEIUMHSAET B ce0e JIOTUYecKoe U
MH(OPMALIMOHHOE HAayajlo, KOTOPOE OCHOBAaHO HAa MCIOJb30BAHWU CHELUATbHBIX

ro3HaHui [4, c. 56].
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CBunetenbCckue TOKa3aHUs OCHOBaHbl Ha JIMYHOM  BOCIPHUATHH U
BOCIIPOM3BEACHUN (HaKTUYECKUX OOCTOATENIBCTB Jiejla. B  HEKOTOpBIX ciaydasx
CBHJICTCIIH COOOIIAafOT O (akrax, KOTOphIe OBUIM BOCHPHHSATH HMMH Ojaromaps
CIIelIMJIbHBIM 3HaHUSAM. Hampumep, cooOiieHne Bpada o HaAOMIOMABIIEMCS UM J0
npoiecca COCTOSSHUM OoyibHOro. BBHIY TOro 4TO COBMENIEHHE B OJHOM JIUIIC
GYHKIMA CBUACTENS M OIKCIEpTa HEIOMyCTUMO, OTH JIMIA KaK OYeBHALBI (akTa
JOJKHBI OBITh CBUJIETEIISIMU, a HE KCIIEPTaMHU.

[Tokazanusg cCBenylmUX CBHACTENEH IIUPOKO MPUMEHSAKOTCS Ha MPAKTHUKE,
HalpuMep, B JieJlaX, CBS3aHHBIX C HapyIICHHEM 3aKOHOJATeIhCTBA 00 OXpaHe
NPUPOJBLI, O MIPU3HAHUU Opaka HENCUCTBUTENbHBIM, MPU3HAHUM HEACHCTBUTEIbHBIM
3aBEIAHNs, TPYAOBBIX J€JIaxX U JIp.

[Tokazanus cBenynux cBUjeTeNel — ogHa U3 GopM MPUMEHEHUS CTICITUATbHBIX
3HAHUW B TPAXJAHCKOM MPOLeCcCe, MMEIoIIasi OCOOCHHOCTU, OTJIUYAIOIINE €€ OT
dbopM ydacTHsl CHEIHUAIUCTOB M DKCIIEPTOB, CBS3aHHBIE C OCHOBAHHUEM YYacTHs B
MpoIIecCe, XapaKTepoM BOCHPHUSATHS, 3aUHTEPECOBAHHOCTHIO, 005S3aTEIIBHOCTHIO
ydacTus B npouecce. [loatoMmy 1ienecoodpa3zHo oCylecTBUTh UX CPaBHEHUE.

— TIOKa3aHMWS CBEAYUIErO0 CBUJETEN OCHOBAaHbl HA JIMYHOM BOCHPHUATHH
OOCTOSITENLCTB JIeJIa B COYCTAHWM CO CICIUAIBHBIMH 3HAHUSIMH, a BEIBOJEI
CIIEHMAJINCTA U 3AKIIFOYEHUE IKCIIEPTA — TOJIBKO Ha CIEIUAJIbHBIX 3HAHUAX;

— CBEAYIIMM CBHUACTENH JlaeT TOKa3aHus O (aKTax, U3BECTHBIX B CBS3U C
JUYHBIM BOCTIPUSATHEM OOCTOSITEIBCTB JeNla. 3aKJIFOUEHHUE OJKCIEpPTa W BBIBOIBI
CIICIMAJINCTA COAEP)KAT CBEJICHMS, OTHOCAIIMECS K TOW WIM WHOM objacTu
YEJI0BCYCCKUX 3HAHUU;

— B CBSI3M C JIMYHBIM XapakTepOM BOCHPUATHSA CBEIYIIHH CBHUAECTEIb
HE3aMEHMM, TOT/Ia KaK AKCIEPT U CIECIHATUCT MOTYT OBITh 3aMEHUMBI;

— CBEAYIIMI CBUAECTEIb HE UMEET MPAaBa OTKA3aThCS OT CBUIETENBCTBA, SKCIIEPT
Y CIIEIIAATMCT HAJCIIEHbI TAKUM IIPABOM;

— TMOKa3aHWsl CBEIYIIMX CBUJETENICd HMEIT YCTHYI (opMmy, 3aKitodeHue

OKCIICPTa — MMCbMCHHYIO, BBIBOJIbI CIICHIUAJINCTA — YCTHYIO U TMCbMCHHYHO (bOpMBI;
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— CBEAYILIMHA CBUJETENb JONPALIMBACTCS OTHOCUTENIBHO (DAKTOB, MMEBIIUX
MECTO 10 BO3OYXKJIEHMs mpoliecca. IKCHEPT U CHEeHHATUCT — 00 0OCTOATENbCTBAX,
CTaBIIMX M3BECTHBIMHU B CBS3H C BCTYIUIEHHEM B IPOLIECC B KAYECTBE HKCIEPTA MU
CHEIMAJNCTA;

— CBEIYyIIMM CBHUACTEIEM MOXET OBITh IIMI0, UMelolee (PaKTHUECKYIO
3aMHTEPECOBAHHOCTH B JieJIe. DKCHEPT U CIEUUATHUCT JOKHBI ObITh O€CIIPUCTPACTHBI
[4, c. 58].

B 71060M CBUAETENBCKOM TMOKAa3aHMM MOXHO BBIACIUTH OOIIYI0 U
cnenuaibHyto yactu. K oOmielt oTHOcATCs cBeleHus O (akTax, yCTaHABIMBAIOUIUX
JUYHOCTH CBHJETENsI, €r0 OTHOIIEHHWE K CTOpPOHAaM M K JIedy, K CHeIHaIbHBIM —
CBEICHUS 00 HCKOMBIX, JOKa3aTeJIbCTBEHHBIX (pakTax MO Jeily, T.e. TO, YTO MMEET
JI0Ka3aTeIbCTBEHHOE 3HAUCHUE.

Takum 00pazom, 0OBSCHEHUS CTOPOH M MOKAa3aHUS CBUAETENEH BHICTYMAIOT B
KaueCTBE IIEHTPAIbHBIX JIOKA3aT€IbCTB MO KaXJAOMY TIpPaXKIaHCKOMY JIeiy.
OObsicHEHHsI CTOPOH M TIOKa3aHWsI CBHJIETEJEH HEMOCPEACTBEHHBIM 00pa3oM
CONPSKEHBI MEXAY CO0OM, T.K. TOKa3aHWUS CBHUJETENEH MOTYyT OOOCHOBAaTh
OOBSICHEHUSI OIHOMW U3 CTOPOH, a OOBSICHEHUS CTOPOH MOTYT TMOATBEPKIATh
CBUCTEIHCKHE TOKA3aHUSI.

OOBsiICHEHHsI CTOPOH SIBIISIOTCS COOOIICHWEM HCTHAa W OTBETYHKA 00
U3BECTHBIX WM (akTax, KOTOpble O0O0JaJal0T 3HAYCHHWEM i1 MPaBHIBHOTO U
CBOEBPEMEHHOTO pa3pellieHne TPaXkIaHCKOTO Jena.

CBueTEeNbCKUE TIOKa3aHUSI  SBJISIOTCA  COOOIIEHHEM IOPUIUYECKH HE
3aMHTEPECOBAHHBIX B MCXONE Jena JUIl O (akTax, KOTOPbIE COCTABISIOT MPEAMET
JIOKa3bIBaHUA, @ TaK K€ JIPYrHMX OOCTOATEIhCTBAX, KOTOPbIE MMEIOT 3HAau€HUe IJis
PaBUJILHOTO pa3pelieHus Jiea, MOoJIyYeHHbIE B ONPEACICHHON 3aKOHOIATEIbCTBOM

npoiieccyanbHoi hopme
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IJIABA 2
HOPAJOK NPEJOCTABJIEHUSA, UCCIIEJOBAHUA "
OLIEHKU OFbSACHEHU CTOPOH U MOKA3AHUS
CBUJETEJIEN B I'PAXKJIAHCKOM CYIOIPOU3BO/JACTBE

2.1 IMopsamok mpeaocTaBjieHUS] U HCCJIeI0BAHUSA OObSICHEHUNl CTOPOH H

MOKA3aHUM CBHAETEeH B IPAKIAHCKOM Ipolecce

B HOpMax TPaKIaHCKOTO MPOIIECCYaTbHOTO 3aKOHOJATENIbCTBA
peycCMaTpUBaeTCsl 0COOBIM MOPSIOK JUIsl MPEAOCTABICHUS] OOBSICHEHH CTOPOH, a
TaK K€ 0COOBIA MOPSAAOK MPEAOCTaBICHUS MOKA3aHUM CBUETENEH B T'PakKIaHCKOM
nporLecce.

Tlopsiook npedocmasnenus 06vACHeHUsL CMOPOH.

OObsCHEHHS] CTOPOH MOTYT IPEIOCTABIATHCA B (popMe CBOOOAHOIO pacckasa B
polecce UxX J0mpoca.

B cnyuae, ecniu cropoHO# MO0 3asiBUTENEM BBICTYIAET IOPUIUYECKOE JIUIIO,
TO OOBSICHEHUSI B POJIA CTOPOHBI JIUOO 3asBUTENS MPEAOCTABISECT PYKOBOIUTEIH
JAHHOTO IOPUJIMYECKOTO JIMIA, KOTOPBIM HAJIENIEH MPABOM, KaK PaclopsaUTEIbHbIX,
TaK W UCTIOJHUTEIbHBIX NEUCTBUH, TUOO YIIPABOMOUYCHHBIM JaHHBIM PYKOBOJIUTEIIEM
NpEeACTaBUTENIb IOPUIUYECKOrO Jihila. B ciywyae, ecii pyKOBOASIIHMI oOpraH
IOPUIMYECKOTO JIMIa BBICTYNAET KOJJIETMAJIbHBIM, TO OOBSICHEHHS JalOTCSl €ro
npeacrasurenem [1, c. 66].

HyXHO 3aMeTuTh, YTO B OTHOLICHUU IOPUIUYECKUX JIUIl OMPEACICHHBIE CY/IbI
Ha TPaKTUKE HEBEPHO OMNPEICISAIOT KPyr 3aMHTEPECOBAHHBIX B MCXOJIE Jieia JIWII, B
pOJII  KOTOPBIX M  BBICTyNAlOT CTOpOHBI. He TmpuBieYeHue IOpUIUYECKU
3aMHTEPECOBAHHOTO B MCXOJIE JieJia JIMIAa K Yy4acTUIO B Cy[IeOHOM pa30uparenbcTBe,
BJIEKJIO 3a COOOM OTMEHY peIlIeHUs] IO JENIy CYAOM KacCallMOHHOW HWHCTaHIIUMU.

[IpuBenem npuMep U3 MPaAKTUKH.
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Onpeodenenuem cy0ebHOU KoLle2uu no 2paxcoanckum oenam I omenbckoco
oonacmuozo cyoa om 12 mas 2016 2. ommeneno peweHnue cyoa llemmpanvHoco
pationa 2. Tomens om 9 ¢hespana 2016 2. no deny no sxanrode b. na 3axnoueHue
2ocyoapcmeenno2o uncnekmopa mpyoa. CyoebHas Kolle2usi yKaAsald, 4mo npu
paccmompenuu H#caiobvl cyo He onpeoenun Kpye 3auHmepeco8antbix 8 ucxooe oeid
qUYy U He npuglex K ydacmuio 8 Oene pykogooumens — Jlenapmamenma
20cyoapcmeenHol uHcnekyuu mpyoa Munucmepcmea mpyoa u coyuanibHOU 3aujumel
Pecnybnuxu benapyce unu e2o pecuoHanvbHo20 cmMpyKmypHO20 noopasoeieHus, ymo
NOBNEKI0 HapyuieHue npas U OXPAHAEMbIX 3AKOHOM UHMepeco8 HA36AHHO20
Lenapmamenma [9].

B cmywae, ecnm B KadecTBe CTOPOHBI JIMOO 3asiBUTENS BBICTYyHAET
HECOBEPIICHHOJIETHHH, TO CyJl, C yU€TOM OOCTOSITENBCTB JIeja MoJiydaeT 00bsICHEHUS
HETMOCPEICTBEHHO OT HECOBEPIICHHOIETHETO, €70 3aKOHHOTO MPEJCTABUTENS JTHO0 MX
o0ouXx.

CTopoHBI M WHBIE 3aWHTEPECOBAHHBIC B HCXOJEC Jieia JIUIA IMPEIOCTABIISIOT
Cyny OOBSCHEHHUS O TMOMJIEKAIINX YCTAHOBJICHHUIO (PaKTax B YCTHOU (popMe M UMEIOT
IpaBO XOAATaCTBOBATh O MPHUOOIICHHMH K Jelly COOCTBEHHOTO MHUCHhMEHHOIO
o0BsicHeHus. J|0ka3aTenTbCTBEHHOE 3HAYCHUE UMEET TaKKe OObSICHCHUE FOPUINISCKU
3aMHTEPECOBAHHOTO B MCXOJE JENa JINIA, KOTOPOE COACPIKUTCS B 3aSBICHUN I WHOM
IPOIECCYaTbHOM JOKYMEHTE.

Ha  coBpemeHHoM »dTame, B CBS3M C  AaKTUBHBIM  Pa3BUTHEM
WH(OPMAIIMOHHO-KOMMYHUKAIIMOHHBIX CETe M CHCTEM, 3aKOHOJATENb JOTOHUII
['TIK cr. 185" B KOTOpPOH MpemyCcMaTPUBAECTCS MPEAOCTABIEHHS 00bICHEHUH CTOPOH
MIOCPEJICTBOM MPUMEHEHHUS CUCTEMbI BUJICOKOH(EPEHIICBI3U. B yacTHOCTH, cTOpOHA
UMEET IPAaBO MPUHUMATh Y4acTue B CyeOHOM 3ace/JaHuH, B T.4. B IOATOTOBUTEIHLHOM
CyneOHOM 3aceJaHuu, TOCPEICTBOM NMPUMEHEHHUS CHCTEMBl BHICOKOH(EPECHIICBIZH
[2].

Cyn wHagemsercs TIpaBOM  OTKa3aTb B HCIIOJIb30BAHUM  CUCTEMBI
BUJICOKOH(DEPEHIICBSI3U B MIPOIIECCE PACCMOTPEHUS TPAXKIAHCKOTO JIENIa B CIEAYIOIINX

CUTyallUX:
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- OTCYTCTBYET TEXHOJIOTMYECKasi BO3MOKHOCTb JJIsl y4acTus B CyaeOHOM
3acelaHuy C TPUMEHEHUEM CUCTEMBI BUACOKOH(EPEHIICBA3H;

- pa30dMpaTeNbCcTBO TPAKIAHCKOTO Jefla pealn3yeTcsi B 3aKPBITOM
CyneOHOM 3aceJaHuu.

OOBbsCHEHUS] CTOPOH, KOTOPBIE MIPEIOCTABIEHBI B CY/IeOHOM 3aCEelaHuU B CYJIE,
KOTOPBIA OCYIIECTBISIET OPraHU3alri0 BUICOKOH()EPEHIICBI3HM, HAPABISIETCS B CY/,
KOTOPBIM paccMaTpuBaeT Jelo, HE TMO3JIHEH [IHA, KOTOpbIe CIENyeT 3a JIHEM
IPOBEJICHUS CyA€OHOI0 3acelaHus.

Cyn 3acmymmBaeT OOBSICHEHHS CTOPOH cpa3y >Ke Iocjie JOKIaja Jena.
OO0ObsicHEHMS 3aHOCATCS B MPOTOKOJI CyA€OHOT0 3ace/laHus.

[lo obmemy mpaBuiy OOBSICHEHHs JAIOTCS HEMOCPEICTBEHHO CYAY, KOTOPHBIA
paccMmarpuBaet Jies0. OJHaKo BO3MOXKHBI UCKIIFOUEHUS U3 O0IIETo MpaBuia.

OObscHEHUs] MOTYT OBITh MOJYYEHBI JPYTMM CYJIOM B IMOPSIIKE BBITOJIHEHHUS
cyneoHoro mopydenus (cr. 238 ITIK), a Taxxke B mopsake obOecredeHus
nokazarenbeTB (cT. 234 T'TIK). B aToM citydae mpoTOKOIbl, coAaepKaiue o0bsICHEHUS
CTOpPOH, JOJDKHBI OBITh OIVAlllEeHBl B CYyAEOHOM 3acelaHud, B KOTOPOM
paccMaTpuBaeTCs 110 MO CYLIECTBY [6, ¢. 74].

CropoHbl, 4YbU OOBSICHEHHS OBbUIM TIOJYYEHbl B TMOPSAKE BBITOJIHEHHUS
CyZleOHOrO MOpy4eHHsI WK 0OecreueHus J0Ka3aTelbCTB, HE YTpadMBarOT IpaBa Ha
JUYHOE ydYacTHe B MPOLECCe M Jadyy OOBICHEHHM MpU PacCMOTPEHHUH Jelia TI0
cymectBy. B 3710l cBA3M HEOOXOOUMO OOpaTUTh BHUMAaHHUE Ha TO, YTO Cyl 00s3aH
U3BECTUTh ATHUX JIUIl O MECTE U BPEMEHHU CyIeOHOTO 3acelaHus, Jake €CJH B Jelie
UMeeTCs IPOTOKOJI, CoAepKaluil ux o0bsicHeHus. PaccMoTpenue nena B OTCyTCTBUE
JWI, Y4YacTBYIOLIUMX B J€Jie, HE MW3BEIICHHBIX O BPEMEHM U MecTe CyaeOHOro
pa3OuparenbCcTBa, SBISETCS  CYIIECTBEHHBIM  IPOILECCYalbHBIM  HApYIICHUEM,
BJIEKYIIIUM OTMEHY Cy€OHOTO PEIICHUS

Ilopsiook npedocmasnenus nokazanuti ceuoemerell.

[lepen HayamoM TMONy4YeHMs] TOKA3aHUW CBHUJETENICH, Cyl B 00s3aTeIbHOM
HOPSAJIKE TOJIKEH:

- YAOCTOBCPUTLHCSA B IMYHOCTHU CBUIACTCIIA,
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- Pa3bsACHATH €My IIpaBa, B T.4. IIPABO Ha OTKa3 OT Ja4M IOKa3aHWH B
CIIy4asX, KOTOpbIE IPEIYCMOTPEHBI 3aKOHOIATEIBCTBOM;

- IPEeIyNpeKIaeT CBUJETENS O HAIMYMU YTOJIOBHOM OTBETCTBEHHOCTH 32
OTKa3 JIM0O YKJIOHEHUE OT J1aud MOKa3aHWH M 3a Jady 3aBEIOMO JIOKHBIX MMOKa3aHUN
[1,c. 71].

Kaxnplii cBuaerens NONpamMBaeTCS CyIOM OTAENbHO. CBUAETEND, KOTOPBII
elle He Jajl IOKa3aHus, HE MOXET HaXOAWUThCA B 3alie CyldeOHOro 3acenaHusi B
npolecce pa3douparenbCTBAa TpaKIaHCKOro jnena.  JlompolieHHbI cBHIETETh
OCTaeTcs B 3aJie 3acelaHusi 0 OKOHYaHHs pa30uparenbcTBa TPakIaHCKOTO Jena,
€CJIM CyJ HE pa3pelliuT €My YAaJUThCs paHblle, BHICIYIIAB 00 3TOM MHEHHS BCEX
IOpUINYECKN 3aUHTEPECOBAHHBIX B UCXOE TPAKIAHCKOIO Jeja JIMII.

CBunerenb MOXET OBITH JONPOIIEH CYAOM B HEMOCPEICTBEHHOM MeECTe
CcOOCTBEHHOTO NpeOBbIBaHMS B CIy4yae, €ClIU OH B pe3yabrare OOJEe3HH, CTapoOCTH,
MHBAJUAHOCTH JIMOO MHBIX YBAKUTEIbHBIX NMPUYUH HE B COCTOSIHUM SIBUTHCA I10
BBI3OBY CyZa.

Cyn  ycraHaBiMBaeT  B3aMMOOTHOUIEHUS  CBUJETENS U IOPUAMYECKHU
3aMHTEPECOBAHHBIX B MCXOJIE JeJia JIUIl U MpeajaraeT emy cCOOOUIUTH Cyay BCE, UTO
€My HM3BECTHO IO TPaXkKJAAHCKOMY JEIy, IIOCJIE Yero CBUIECTEII0 MOTYT 3aJaBaThbCs
BOIPOCHI CO CTOPOHBI CyJa, JIMI, [0 WHUIMATHBE KOTOPBIX BbI3BAHBI CBUIECTEIH,
IPOKYPOPOM M JIPYTUMU IOPUINYECKH 3aMHTEPECOBAHHBIMU B UCXOJIE J€N1A JIULAMU.

CBuzerenb MOXET IMOABEpPrarbCcsi MOBTOPHOMY JOINPOCY B TOM e JHOO B
HOBOM 3ac€JaHUM Ha OCHOBE MHUIMATHUBBI CyJla JUOO MO CBOEMY 3asBIICHHIO, a TaK
K€ Ha OCHOBE MTPOCHOBI FOPUINUECKH 3aUHTEPECOBAHHBIX B UCXO/IE J€JIa JIUII.

B 3akoHomarenbCTBE 3aKperisieTcd creuupuueckuid TOopsAIoK AoIpoca
HECOBEPILIECHHOJIETHETO CBUICTENS.

B wyactHOCTH, B Cilydae nompoca CBUAETENs B Bo3pacte no 14 ner, a Ha
OCHOBAaHWH YCMOTPEHHUS CyJa W B MPOILIECCE AOMPOCa CBUIETENEH B Bo3pacTe oT 14
no 16 ner B 00s3aTeNbHOM TMOPSIKE JODKEH MPHUCYTCTBOBATH IEJArorndyecKuit
paboTHUK ¢ BbICIIMM oOpa3oBaHueM. [lo mepe HEOOXOIMMOCTH B Cyd MOXET OBITh

BBI3BAaH TaK K€ M 3aKOHHBIM npeacTaBuTCIIb HCCOBCPHICHHOJICTHETO. Onu nMeroT
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IPaBO HAa OCHOBAHHWM pa3pelIeHUsl Cy/a 3aJlaBaTh BOMPOCHI HECOBEPIICHHOJIETHEMY
cBuaeTento [2].

Heobxomumo 3aMeTuTh, 4TO B MPABONMPUMEHUTEIHLHOW MPAKTUKE OTACIHHBIC
Cylbl HEJOOIEHUBAIIM HEOOXOAMMOCTh YYacTHsi B Jielie CIEUAUCTOB B cdepe
NearoTKN U TICUXOJoruu. HapaBHE ¢ 3TUM, CHEIUATUCT, TPUMEHSST COOCTBCHHBIC
npodeccuoHalbHbIC TTO3HAHUS M HABBIKW, MOXKET IMOJIy4aTh HanbOoJiee JOCTOBEPHBIM
OTBET TIO0 BOMpPOCaM OOCTOSITENICTB Jiela, YCTAHOBUTh OTHOIICHHWE pPEOCHKA K
KQXXJOMY POIWUTEI0, TPOW3BECTH OIICHKY BBICKAa3bIBaHUN peOcHKa, B T.4. U C
MO3UIIMN OOBEKTUBHOCTH €r0 MHEHHUS, KOTOPOE HEOOXOAMMO JIJIsl pa3pellieHus cropa,
KOTOPBIN KacaeTcs ero cyabOobl. [IpuBeaem npumMep U3 NpakTUKH.

Hanpumep, pewenuem cyoa Oxkmsabpvckozo pationa 2. Muncka onpedeneH
nopsioox yuacmus K. 6 eocnumanuu oouepu (Oecamv nem), no Komopomy omey
umeem npaso NposoOUmMb C 00Yepblo 5 YACO8 KANCOYIO 8MOPYIO U YemEepmyio
cybbomuvl mecsaya no mecmy HCUmeibCmea omya, npoeooums ¢ Hetl 15 oneil 1emuux
KAHUKYJL, NOCewams KyibmypHo-maccogvle meponpuamus. Ilpu smom u3z mamepuanos
oena 8uOHO, ymo ucmey He oOWAICs ¢ pebeHKoM 3 200a, 83AUMOOMHOUEHUS MEHCOY
HUMU OMCYMCM8EYIOm, N0 3AaKIIOYEHUI0 Op2aHa ONneKu U Nonedumenbcmed 0esouKd
nioxo nomuum omya. M3 becedvl ¢ necosepuiennoniemueti cyo 8blACHUNL MOILKO MO,
umo desouka obudicena na omuya [9].

B HWCKIIOUMTENBHONW CHUTYyalMH, KOIZIA 3TO HYKHO C LEJIbIO ONPEACICHUS
WCTUHBI, HA TIEPUO TONPOCAa HECOBEPIICHHOJIETHETO CBUACTEIS U3 3ajia CylAeOHOTO
3acelaHusi HAa OCHOBAaHMM ONPENEICHHUS Cylla MOXET YAANAThCS ONpeeIeHHOE
IOPUINYECCKA 3aMHTEPECOBAHHOE B MCXOJIE JeNa JIUIO (3a UCKIIOYCHUEM aJBoOKaTa U
npokypopa). Ilocime Bo3BpamieHuss JaHHOTO JHIIA B 3al 3acefaHus €My B
00s13aTeTbHOM HopsJIKe JTOTKHBI coo0marbes MOKa3aHMUs, JTAaHHBIE
HECOBEPIICHHOJICTHIM CBUCTEIIEM W MPEI0CTaBlIeHa BOBMOKHOCTD 33/1aTh JAHHOMY
CBUJICTEITIO BOTIPOCHI.

[IpaBuna gompoca  YYUTBHIBAIOT  BO3PACTHBIE OCOOCHHOCTH  IICHXUKH
HECOBEPIICHHOJICTHUX CBUCTENCH, IPOSBISIONINXCS B TTOBBIMICHHON BHYIIIAEMOCTH,

BIICYATIIMTCIIbHOCTH, CKIIOHHOCTH K B006pa}K€HI/II-0, I'[pCO6JIaI[aHHIO YYBCTBCHHBIX, a
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HE pPaAUMOHAIBHBIX IPEJICTABICHUN O JACHUCTBUTEIBHOCTHU W T.I. YCTaHOBIICHUE
ocoboro mopsiKa JIOMpoca TaKUX CBUAETEJIEH HMMEEeT IIebI0  CO3/IaHHE
ONAronpuATHBIX YCIOBUHM ISl a4l HECOBEPUICHHOJIETHUMHU MPaBAUBBIX MMOKA3aHUM,
OKa3aHHe UM HEOOXOIMMOM MCUXOJOTUYECKON MOJJACP>KKH B IMPOIIECCe MPOBEICHUS
J01poca.

CBunerenb, KOTOpbIM He JOoCTUr 16 JeT, o 3aBepIlIeHUH I0NPOca yIalseTcs U3
3ala CylAeOHOro 3acefaHus, 3a HCKIIOUEHHEM CHUTYallMi, Korja cCyjl Mpu3HaeT
MPUCYTCTBUE IAHHOTO CBUETENS B 3aJie CyIeOHOIO 3aceqaHus HEOOXOIUMbBIM.

B cBs3u ¢ 3THM, 4TO OT/AENBHBIE MOKAa3aHUSI CBUAETEINSI MOTYT OBITh TTOJTy4EHbI
MOCPEACTBOM CyJAeOHOTO TMOPYYEHHS, OHU TOJJIeKaT OMIAIICHUI0O B CyaeOHOM
3aceaHuM TOCJIE YEero IOPUJIMYECKH 3aMHTEPECOBAHHOE B MCXOJI€ T'PakKJAaHCKOTO
JieJia JTMIO UMEET MPaBO MPEIOCTABUTH 110 HUM OOBSICHEHUS.

B Toif cuTyauuu, €cim UMEIOTCA CYUIECTBEHHBIE PACXOXKJCHUS MEKITY
O0OBSICHEHHUSAMH CTOPOH W TIOKa3aHUAMH CBHUJETENEH, Cyl B CyAeOHOM 3acelaHuu
UMEeT MpaBO IPOBOJAUTH OYHYIO CTaBKy. B TOW cuTyanuu, eciv OdHas CTaBKa
MPOU3BOAUTCA MEXIY JHUIAMU, KOTOpble ObUIA paHee MPEAYNPEkKIECHbI O HAIWYUU
YTOJIOBHOM OTBETCTBEHHOCTH, CY/Ibsi HATOMHHAET JIaHHBIMU JIHIaM 00 3ToM [1, c. 74].

Hauunas ouHyro cTaBKy, Cy/ BBISICHSIET, 3HAIOT JIM JIOMIpAllliBaeMbIe JIPYT Jpyra
U B KAaKUX OTHONICHHSIX HAXOMATCS MEXIy co0oil. 3areM JompaniuBaeMbiM B
YCTAHOBJIEHHOW CY/JIOM OY€PEIHOCTH IpeaiaraeTcs 1arh noka3zanus (0OObsICHEHHs) IO
TeM (akTam, IS BBIACHCHHS KOTOPBIX IMPOBOAUTCS OYHas cTaBka. [locime maum
JOTIPAITUBAEMbIMU TTOKa3aHUN (OOBACHEHMI) Cyl MOXET 3a1aTh UM Bompochl. C
pa3pellieHus Cyla YYaCTHUKH OYHOM CTaBKM MOTYT 3aJlaBaTh BOMPOCHI APYT APYTY.
[TocTaBUTh BOMPOCH YYaCTHHUKAM OYHOM CTAaBKM MMEIOT MPABO TAKKE FOPHUANYECKU
3aMHTEPECOBAHHBIE B UCXOJIE JIETa JIUIIA.

B npotokosne cyne6Horo 3acenanus mokazanus (00bSICHEHUS) JOTIPAIIMBAEMbIX

3aIMCBHIBAIOTCS B TOM OYEPETHOCTH, B KAKOM OHH JaBAJIUChH.
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